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• OBLIGATIONS AND RESPONSIBILITIES OF PARTIES IN COMMERCIAL CONTRACTS  
INCOTERMS 2020

It is important to have a proper commercial contract in place, whereby the obligations and
responsibilities of all parties are clearly defined. In order to avoid possible future legal complications,
which might turn out to be very costly, INCOTERMS 2020 rules are to be also incorporated in the
contract of sale. However, INCOTERMS 2020 trade terms are not themselves a contract of sale. The
documentation involved should be in sync with the trade term agreed upon. The contract of sale should
also include the following terms amongst others :

 The identification of all the parties and their full legal powers

 Purpose : obligation of the buyer to buy and for the seller to sell the goods and 
services

 Consideration : benefits that each party gets…exchange of good/service of value for 
another

 Specifications of the goods/services sold
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 Offer : unit price/value of contract, time, place, method of payment

 Acceptance

 Applicable Law/Arbitration/Court Proceeding for dispute resolution

 Penalties and Liquidated Damages in case of breach of contract

 Force Majeure Clause (many Chinese have already declared force majeure during COVID-19 in relation
to a wide range of commodity trade contracts)

 The effects of sanctions

 Cancellation/Suspension/Termination

 Contract effectiveness

 Validity of offer
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• ICC Rules for the use of Domestic/International trade terms that explain the basic
roles & responsibilities of both the buyer and seller in commercial contracts for the
sale and purchase of goods

• Mainly describe these areas :

Obligations (e.g. arrangement of transport/docs/customs clearance/insurance)

Risk (transfers of risk* from seller to buyer-where/when seller ‘delivers’ the goods)

Costs (which party is responsible for which costs)

• Apply for import/export and also for domestic sales (where applicable)

• Facilitate the conduct of any global trade

*risk : loss or damage to the goods
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INCOTERMS 2020

• Eleven INCOTERMS 2020 Rules :

• 4 ‘Maritime’ Rules for Sea & In-land Waterway Transport

- FAS (Free Alongside Ship)

- FOB (Free On Board)

- CFR (Cost & Freight)

- CIF (Cost Insurance & Freight)

- These are intended for use where the seller places the goods on 
board/alongside a vessel at a sea or river port
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INCOTERMS 2020

• 7 Rules for any mode or modes of Transport
- EXW (Ex Works)
- FCA (Free CArrier)
- CPT (Carriage Paid To)
- CIP (Carriage and Insurance Paid To)
- DAP (Delivered At Place)
- DPU (Delivered at Place Unloaded)
- DDP (Delivered Duty Paid)
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INCOTERMS 2020

• “Delivery” mainly indicates where the risk of loss or damage to the 
goods passes from the seller to buyer

• EXW,FCA,DPU,DAP,DDP,FAS & FOB – the named place indicates where 
the goods are “delivered” i.e. where the risk transfers from seller to 
buyer

• CFR,CIF,CPT & CIP – the named place indicates the destination to 
which the seller must organise and pay for the carriage of the goods, 
which is NOT, however, the place or port of “delivery”
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INCOTERMS 2020

• Do not deal with the transfer of property/title/ownership of the 
goods sold

• Do not replace the contract of sale, but become part of it when 
incorporated into it

• Do not provide the law applicable to the contract

• Reduce the risk of legal complications which might be costly

• They should be quoted correctly such as CFR Marsaxlokk Port, Malta 
Incoterms 2020
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• TRADE FINANCE PRODUCTS MIGHT BE THE RIGHT PANACEA IN 
OVERCOMING CASH FLOW CHALLENGES

 Factoring ( with or without recourse )

 Reverse Factoring

 Discounting of Bills/Documentary Credits/Avalized drafts

 Back to Back Documentary credits/ Transferable 

 Structured Trade Financing
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• ‘ PHANTOM ’ TRANSACTIONS

During COVID-19 the number of fictitious transactions increased 
significantly in the market due to several factors such as :

 Greediness

 Illegality such as money laundering

 Lack of Sales/Profits/Supply Chain

 Illiquidity

 Others
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• ADVICES

Make sure it is legal and fully compliant with current regulations

 Deal with parties you know

 Good track record

 Reputation in the market

 In the same line of business of goods you are dealing in

 Commercial sense ( e.g. price is too low…is it too good to be true ? )

 Do not deal with sanctioned parties/countries/ports/goods

 Avoid paying in advance but opt to Documentary Bills/Credits
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• Due to excessive pressure to deliver, some might have entered into 
deals with phantom suppliers with the consequences of :

 Financial losses

 Time wasting

 Banking relationship in jeopardy 

 Reputation at stake

 Unnecessary tension
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• THE NEXT STEP ?
‘Every cloud has its silver lining’. The impact of COVID-19 accelerated the need to move
to digitalisation world.
Time has come for all parties such as customs, shipping companies, freight forwarders,
exporters, importers, banks, inspection companies amongst others to agree to start
transacting via electronic documentation.
This will be the first step towards digitalisation, where disputes related to bills of lading,
inspection certificates or guarantees will be kept to bare minimum.
Unfortunately at the moment, banks and Fin Techs are working in silos and there is lack
of standardisation. There is no united global effort to come up with Blockchain
technology as one platform for digitalisation
Ideally we should have a scenario similar to swift, where all banks agreed to become
swift members and use the same standard format in their intercommunications
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Some Benefits:

 Less paper leading to a greener world

 Promote visibility across all interested parties

More secure

 Enable efficiencies & speed of transaction processes

 Eliminate the risk of loss of documents in transit

 Eliminate the need to courier the documents (during COVID-19 this
was an issue)
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• BOV should ‘walk the talk ’ in this matter too. We embarked on a
magnitude project of issuing our guarantees in electronic format. We
started discussing this matter with some of the stakeholders involved and
our target is to get all parties on board to have a successful project.

• Main benefits involved are:
More efficiency resulting in faster response time
 Elimination of the risk of misplacing/loss of original guarantee
 No physical storage space required
 Easier to claim ( no need to present original guarantee )
 Less commuting 
 Saving time and mailing/transport costs
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